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I. INTRODUCTION

Defendant Joseph W. Sutton's Motion to Reconsider His Motion to Dismiss recycles many
of the failed arguments raised in the Certain Officer Defendants' Motion for Reconsideration and
Clarification of the Court's Denial of Their Motions to Dismiss. Like the other insider defendants,
M. Sutton hangs his hopes on a single sentence in the Court's March 25, 2003 Order ("Order"),’
which mistakenly attributes powers of the Executive Committee of the Board of Directors to the
Management Committee, on which Sutton sat. Motion at 3-4. This confusion was, however,
"immaterial to the substance of [the Court's] ruling." April 22 Order at 2.

Sutton criticizes the Consolidated Complaint for lacking particularity and for relying on
position pleading, accuses the Court of ascribing powers to the Management Committee not pled in
the Consolidated Complaint, and objects to being held to different standards than the outside
directors. These arguments were rejected in the Court's April 22 Order denying reconsideration.

Defendant's other arguments also are without merit. Sutton first asserts that Lead Plaintiff's
decision to sue some but not all members of the Management Committee undermines allegations the
Management Committee played a critical role in the Enron fraud. Selection of defendants is
irrelevant. Lead Plaintiff is the "master of its complaint,” as the Court recognized in rejecting a
similar argument from the outside directors.

Sutton next attempts to portray his involvement at Enron as no different than that of
defendant Rebecca Mark-Jusbasche, whose motion to dismiss was granted in part. Although the two
held similar positions at Enron International, Mark-Jusbasche, unlike Sutton, left Enron International
for Azurix before the Class Period commenced. See Mark-Jusbasche Order at 4. The two were not
similarly situated at Enron.

Just as it denied the other insider defendants' motion for reconsideration, and for many of the

same reasons, the Court should deny Sutton's Motion to Reconsider His Motion to Dismiss.

'Order re Enron Insider Defendants Stanley C. Horton, Cindy K. Olson, Lawrence Greg
Whalley, Mark A. Frevert, Mark E. Koenig, Steven J. Kean, and Joseph W. Sutton.
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IL THE COURT HAS ALREADY REJECTED SUTTON'S ALLEGED "BEST
EVIDENCE"

Sutton asserts that Lead Plaintiff's decision "not even to name numerous persons who served
on the Management Committee during the relevant time period as defendants ... belie[s] any
argument that service on the Management Committee required each member not only to come face
to face with Enron's alleged fraud, but also to participate in that fraud first-hand." Motion at 9. This
fact, alleges Sutton, is "perhaps the best evidence that the Complaint's Management Committee
allegations [alone] do not support an inference" of scienter. /d. (emphasis added). Sutton's argument
is, in the words of the Court, "weak." See Order Regarding Enron Outside Director Defendants at
62 n.32. "Plaintiff is the master of its complaint and may assert or not assert claims against its
defendants as it chooses.... The focus is on the adequacy of what Lead Plaintiff does allege, not on
what it does not." /d. The Court should reject Sutton's argument just as it did when the outside

directors raised a similar claim. See id.

II. THE ORDER IS CONSISTENT WITH THE DECISION REGARDING
DEFENDANT MARK-JUSBASCHE

Sutton claims the Court's Order conflicts with the dismissal of Rebecca Mark-Jusbasche.
Motion at 12. Sutton exaggerates any similarities between his and Mark-Jusbasche's tenures with
Enron. Unlike Sutton, who was one of the executives "in charge of actually running" Enron and its
associated SPEs, the Court found Mark-Jusbasche's duties "centered on operations of a subsidiary
or an affiliate." Order at 6; see Complaint §§88, 395, 397. Thus, although both defendants served
together on the Enron Management Committee, unlike Mark-Jusbasche, Sutton's duties always
centered on Enron or Enron International. See Order at 6; Complaint §{82(n), (r), 88. And although
both served at Enron International, Mark-Jusbasche, in sharp contrast to Sutton, "left Enron
International before the Class Period commenced to become CEQ of Azurix." Mark-Jusbasche
Order at 4; Complaint §]82(n), (r), 88.

Sutton also alleges that the timing of his stock trades evidences that the trades were as
harmless as Mark-Jusbasche's. Motion at 13 n.6. Sutton ignores a principal reason why the Court

found that Mark-Jusbasche's sales did not violate §10(b): "Lead Plaintiff has not alleged any facts
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demonstrating fraud at Azurix, no less that Mark-Jusbasche was aware of or severely reckless in
disregarding signs of such conduct." Mark-Jusbasche Order at 11.

On the other hand, "[n]ot only does the complaint assert that [Sutton was an insider] involved
in the day to day operations of Enron and that all significant business decisions were presented to
the Management Committee for the members' approval, and thus essential to effectuating the
deceptive scheme, but it is very significant that [Sutton] sat on the key Management Committee for
years." April 22 Order at 6. "That fact is important,” explains the Court, because

the outstanding feature of the alleged Ponzi scheme was regular, and soon all too

predictable, reinforcing patterns of methods effecting the purported deceit and fraud,;

the very regularity of the scheme, which merely duplicated or imitated again and

again the models initially developed in the establishment and funding of Chewo-

JEDI-LJM1 and 2, the cumulative structured financing, the recurrent and increasing

abuse of mark to market accounting described in such detail in the complaint, the

reiterated use of snowballing, the repeated waivers of conflicts of interest regarding

Fastow in contravention of Enron's Code of Conduct without any effort of the

Committee to check up on the unvarying promised safeguards, the repetitive sham

hedging, and the replay of loans disguised as sales. Also critical was the timing of

such recurrent contrivances, repeatedly around vital deadlines for SEC reports.

Id. at 6-7. Based on these, and other allegations, the "Court cannot help but find that a strong
inference exists of actual knowledge or reckless disregard on the part of [Sutton] arising from Lead

Plaintiffs Complaint." Id. at 8. The Orders are consistent >

*Interspersed throughout his motion for reconsideration, Sutton attempts to challenge the
factual underpinnings of Lead Plaintiff's allegations. See, e.g., Motion at 8 n.3, 10 nn4-5, 12.
Consideration of Sutton's version of the facts is not appropriate at this time. "In reviewing a motion
to dismiss for failure to state a claim, this Court is to accept all factual allegations in the complaint
as true and is permitted to draw all reasonable inferences in the plaintiff's” favor. April 22 Order at
34
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IV.  CONCLUSION
For the reasons above, as well as in the Court's April 22 Order, Defendant Joseph W. Sutton's

Motion to Reconsider His Motion to Dismiss should be denied.
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Corp.

Joel M. Androphy VIA WEBSITE
BERG & ANDROPHY

3704 Travis Street

Houston, TX 77002

713/529-5622

713/529-3785 (fax)

e-mail: androphy@bahou.com

Attorneys for Defendant Deutsche Bank AG

Lawrence Byrne VIA WEBSITE
WHITE & CASE LLP

1155 Avenue of the Americas

New York, NY 10036-2787

212/819-8200

212/354-8113 (fax)

e-mail: Ibyrne@whitecase.com

Attorneys for Defendant Deutsche Bank AG




Richard Mithoff VIA WEBSITE
MITHOFF & JACKS

One Allen Center, Penthouse, 500 Dallas
Houston, TX 77002

713/654-1122

713/739-8085 (fax)

e-mail: enronlitigation@mithoff-jacks.com

Attorneys for Defendant J.P. Morgan Chase
& Co.

Bruce D. Angiolillo VIA WEBSITE
SIMPSON THACHER & BARTLETT

425 Lexington Avenue

New York, NY 10017-3954

212/455-2000

212/455-2502 (fax)

e-mail: bangiolillo@stblaw.com

Attorneys for Defendant J.P. Morgan Chase
& Co.

Chuck A. Gall

JENKENS & GILCHRIST
1445 Ross Avenue, Suite 3200
Dallas, TX 75202-2799
214/855-4338

214/855-4300 (fax)

e-mail: cgall@jenkens.com

VIA WEBSITE

Attorneys for Defendant J.P. Morgan Chase
& Co.

Mark A. Kirsch VIA WEBSITE
CLIFFORD CHANCE US LLP

200 Park Avenue, Suite 5200

New York, NY 10166

212/878-8000

212/878-8375 (fax)

e-mail: mark kirsch@cliffordchance.com

Attorneys for Defendants Alliance Capital
Management and Merrill Lynch & Co., Inc.

Lawrence D. Finder VIA WEBSITE
HAYNES AND BOONE, LLP

1000 Louisiana Street, Suite 4300

Houston, TX 77002-5012

713/547-2000

713/236-5520 (fax)

e-mail: finderl@haynesboone.com

Attorneys for Defendant Credit Suisse First
Boston Corp.

Richard W. Clary VIA WEBSITE
CRAVATH, SWAINE & MOORE LLP

825 Eighth Ave.

New York, NY 10019

212/474-1000

212/474-3700 (fax)

e-mail: rclary@cravath.com

Attorneys for Defendant Credit Suisse First
Boston Corp.

John L. Murchison, Jr. VIA WEBSITE
VINSON & ELKINS, L.L.P.

2300 First City Tower

1001 Fannin

Houston, TX 77002

713/758-2222

713/758-2346 (fax)

e-mail: jmurchison{@velaw.com

Taylor M. Hicks VIA WEBSITE

Stephen M. Loftin

HICKS THOMAS & LILIENSTERN, LLP

700 Louisiana, Suite 2000

Houston, TX 77002

713/547-9100

713/547-9150 (fax)

e-mail: thicks@hicks-thomas.com
sloftin@hicks-thomas.com

Attorneys for Defendant Merrill Lynch & Co.,
Inc.




David H. Braff VIA WEBSITE
SULLIVAN & CROMWELL LLP

125 Broad Street

New York, NY 10004-2498

212/558-4000

212/558-3588 (fax)

e-mail: enronpapers@sullcrom.com

Attorneys for Defendant Barclays Bank PLC

Barry Abrams VIA WEBSITE
ABRAMS SCOTT & BICKLEY, LLP

700 Loussiana, Suite 1800

Houston, TX 77002

713/228-6601

713/228-6605 (fax)

e-mail: babrams@asbtexas.com

Attorneys for Defendant Barclays Bank PLC

Brad S. Karp VIA WEBSITE
PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

1285 Avenue of the Americas

New York, NY 10019-6064
212/373-3000

212/757-3990 (fax)

e-mail: grp-citi-service@paulweiss.com

Attorneys for Defendant CitiGroup, Inc. and
Salomon Smith Barney, Inc.

Hugh R. Whiting VIA WEBSITE
JONES, DAY, REAVIS & POGUE

600 Travis Street, Suite 6500

Houston, TX 77002-3008

832/239-3939

832/239-3600 (fax)

e-mail: hrwhiting@jonesday.com

Attorneys for Defendant Lehman Brothers
Holding, Inc.

David F. Wertheimer VIA WEBSITE
HOGAN & HARTSON, L.L.P.

875 Third Avenue

New York, NY 10022

212/918-3000

212/918-3100 (fax)

e-mail: dfwertheimer@hhlaw.com

Attorneys for Defendant Debra A. Cash

Gary A. Orseck VIA WEBSITE
ROBBINS, RUSSELL, ENGLERT,
ORSECK & UNTEREINER, L.LP.

1801 K Street, NW_, Suite 411

Washington, DC 20006

202/775-4500

202/775-4510 (fax)

e-mail: gorseck(@robbinsrussell.com

Attorneys for Defendant Michael M. Lowther

William H. Knull, 111 VIA WEBSITE
MAYER, BROWN, ROWE & MAW

700 Houston Street, Suite 3600

Houston, TX 77002-2730

713/221-1651

713/224-6410 (fax)

e-mail: cibc-newby@mayerbrownrowe.com

Attorneys for Defendant Canadian Imperial
Bank of Commerce

Alan N. Salpeter VIA WEBSITE
MAYER, BROWN, ROWE & MAW

190 South LaSalle St.

Chicago, IL 60603

312/782-0600

312/701-7711 (fax)

e-mail: cibc-newby@mayerbrownrowe.com

Attorneys for Defendant Canadian Imperial
Bank of Commerce

Murray Fogler VIA WEBSITE
McDADE FOGLER MAINES, LLP

Two Houston Center, 909 Fannin, Suite 1200
Houston, TX 77010-1006

713/654-4300

713/654-4343 (fax)

e-mail: mfogler@mfml.com

Attorneys for Defendant Lou L. Pai

Harvey G. Brown VIA WEBSITE
ORGAIN BELL & TUCKER LLP

2700 Post Oak Blvd., Suite 1410

Houston, TX 77056

713/572-8772

713/572-8766 (fax)

e-mail: hgb@obt.com

Attorneys for Defendants Andersen-United
Kingdom and Andersen-Brazil




Stephen J. Crimmins VIA WEBSITE
PEPPER HAMILTON LLP

Hamilton Square

600 Fourteenth Street, N'W.

Washington, DC 20005

202/220-1665 (fax)

e-mail: crimminss@pepperlaw.com

Attorneys for Defendant Kevin P. Hannon

Roger E. Zuckerman VIA WEBSITE
ZUCKERMAN SPAEDER LLP

1201 Connecticut Avenue, N.'W.

Washington, DC 20026-2638

202/778-1800

202/822-8106 (fax)

e-mail: enron@zuckerman.com

Attorneys for Defendant Lou L. Pai

Elizabeth T. Parker VIA WEBSITE
PEPPER HAMILTON LLP

3000 Two Logan Square, 18th & Arch Sts.
Philadelphia, PA 19103

215/981-4000

215/981-4756 (fax)

e-mail: parkere@pepperlaw.com

Attorneys for Defendant Kevin P. Hannon

Mitchell A. Karlan VIA WEBSITE
GIBSON DUNN & CRUTCHER, L.LP.

200 Park Avenue

New York, NY 10166-0193

212/351-4000

212/351-4035 (fax)

e-mail: enronlitigation@gibsondunn.com

Attorneys for Defendant Merrill Lynch & Co.,
Inc.

Herbert S. Washer VIA WEBSITE

James Miller

Ignatius Grande

CLIFFORD CHANCE ROGERS & WELLS

200 Park Avenue, Suite 5200

New York, NY 10166

212/878-8000

212/878-8375 (fax)

e-mail: herbert washer@cliffordchance.com
james.miller@cliffordchance.com
ignatius.grande@cliffordchance.com

Attorneys for Defendant Merrill Lynch
& Co_, Inc.

Michael G. Davies VIA WEBSITE
HOGUET NEWMAN & REGAL, LLP

10 East 40th Street

New York, NY 10016

212/689-8808

212/689-5101 (fax)

e-mail: mdavies@hnrlaw.com

Attorneys for Defendant Andersen Co.
(Andersen-India)

Glen M. Boudreaux VIA WEBSITE
BOUDREAUX, LEONARD & HAMMOND,
P.C

Two Houston Center

909 Fannin, Suite 2350

Houston, TX 77010

713/757-0000

713/757-0178 (fax)
gboudreaux@boudreauxleonard.com

Attorneys for Defendant Stanley C. Horton
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